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T TR Appeal No: V1/206-209/RA3/2010

The below mentioned appeals have been filed by the Appellants (hereinafier
referred to as “Appellant No. 1 to Appellant No. 4, as detailed in Table below) against
Order-in-Original No. AC/JAM/07/2009-10 dated 20.01.2010 (heremaﬂer referred to as
‘impugned order’)- passed by the Assistant Commissioner, erstwhile Central Excise
| " Division, Jamnagar (heremaﬁer referred to as ‘adjudicating authority”):-

" Sl Appeal No. * Appellants Name & Address 6f the Appellant
No. ' - o
M/s Rajhans Metal Private Limited,
1. | V2/206/RAJ/2010 | Appellant No.1 | Plot No. 21/3, GIDC , Shankar Tekri,
Jamnagar - 361004.

' : M/s. P. P. Products, A-42, G[DC
2. | V2/207/RAJ/2010 | Appellant No.2 | Shankar Tekri, Udyognagar,

. Jamnagar - 361004.
V2/208/RAJ/2010 | Appellant No.3 | M/s. Gujarat Sales & Products, Plot No.

3. _ 486, GIDC, Phase-II, Dared,

' - Jamnagar.

4. | V2/209/RAJ/2010 | Appellant No.4 | Shri Milan Chandulal Dodhia (Director
Rajhans Metals Pvt Ltd.,

Plot No. 21/3, GIDC , Shankar Tekri,
.| Jamnagar:- 361004. '

2. & The facts of the case, in brief, are that Appellant No. 1 was engaged in manufacture
of excisable goods falling under Chapter Heading No. 74 of the First Schedule to the
Central Excise Tariff Act, 1985 and was holding Central Excise Registration. Based on the
intelligence that the Appellant No.1 was indulged in manufacture and clearance of
excisable goods without payment of excise duty by wrongly availing beneﬁt of Exemption
Notification No. 83/94-CE, as amended, investigation was carried out by the officers of the
department. '

2.1.  During the investigation, it was observed that Appells;nt No.1 was receiving brass
scrap from other parties i.e., Appellant Nos. 2 & 3, for conversion of the same into Brass
sections/ Profile on job work basis under Notification No. 83/94-CE dated 11.04.1994, as
‘amended. The Appellant Nos. 2 & 3 were declarant units availing SS1 Exemption under
Notification No. 8/2003-CE as amended. The officers were of the view that the benefit of
exemption under Notification No. 83/94-CE dated 11.04.1994 was available only in
respect of goods which were covered under the. category of “specified goods” in
Notification No. 8/2003-CE. It was observed by the officers that during.the.broccss of
converting Brass scrap into Brass section / profile by the.AppelIgnt No. 1 on job work
basis, Brass Billets weighing more than 5 Kgs were also manufactured at intermediate
stage. Such Brass Billets weighing more than 5 Kgs., falling under CETSH 74032100,
were not “specified goods” in terms of Notification No. 3!2003-CE and hence exemption
said Notification and also under Notification No. 83/94-CE was not available for
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Appeal No: V2/206-209/RA1/2010

the said goods. Accordingly, it appeared that the Appellant No. 1 was liable for payment of
central excise duty on such Brass Billets weighing more than 5 Kgs. manufactured at the
intermediate stagé of conversion of brass scrap into brass section/ profile,on job work
basis. On conclusion of investigation, a SCN dated 13.08.2008 was issued to the Appellant
Nos. 1to 4 proposmg as to why:-
(1) Duty amount of Rs. 4,21,174/- (Bas:c Excise Duty+ Education Cess + Higher
Education Cess) should not be recovered under the’ proviso to Section 11A of the
Central Excise Act, 1944 (“the Act’ "} along with mterest under Section 11AB of the
Act from the Appellant No.1; |
(2) Penalty shounld not be imposed upon Appellant No.l under Rule 25 of the
Central Excise Rules, 2002 (“CER, 2002”) read with Section 11AC of the Act;
(3) Penalty should not be imposed upon Appellant No.4 under Rule 26 of the CER,
2002; |
" (4) Penalty should not belimposcd upon Appeliant Nos. 2 & 3 under Rule 25 of
CER, 2002;

2.2 The above said Show Cause Notice was adjudicatéd vide the impugned order by
the adjudicating authority wherein
(1) The demand of Central Excise duty amount of Rs. 4,21,174/— was confirmed
under proviso to Section 11A of the Act along with interés_@ under Section 11AB of
the Act against the Appcllant No.1; |
(2) Penalty of Rs. 4,21,174/- was imposed upon Appellant No 1 under Rule 25 and
26 of CER, 2002 read with Section 11AC of the Act
3) Penalty of Rs. 1,00,000/- was imposed upon Appellant No. 4 under Rule 25 and
26 of CER, 2002 read with Section 11AC of the Act;
4) Penalty of Rs. 1,00,000/- each was ililposed upon Appellant Nos. 2 & 3 under
provisions of Rﬁle'ZS and 26 of CER, 2002 read with Section 11 AC of the Act;

3. Being aggrieved by the impugned order, Appellant Nos. 1 to 4 have preferred

appeals 'along with stay applications on vanous grounds, infer alia, as below -

Appellant No. 1:-
i) The 'adjudicating authority has ignored the relevant and importance of the

‘explanation’ appended to the Notification No. 83/94-CE and had rejected the
submission of the Appellant thereon; that the findings of the adjudicating
authority with regard to para 4 of CBEC circular dated 18.04.1994 that “the
copy of the sal:pe wére not provided” is completely untrue since the copy of the

above circular was duty attached with the defense reply dated 20.10.2018;

(ii) The Notification No. 83/94-CE provides that the job-worker will not be
required to pay any excise duty if the “specified goods™ received by him are
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Appeal No: V2/206-209/RAJ/ 2010

used for making “4¥8ified goods’ on joWUrk basis and return to the supplier
for further manufacture of goods exempted under Notification No. 1/93-CE;
that supplier of brass scrap/ generated being SSI units and availing the
exemption under Notification No.8/2003-CE were entitled to opt for the above
notification. '

The brass scrap arising in the factory of the manufacturer were ‘specified
goods’ under Notification No. 8/2003-CE and can be sent for the purpose of job
work to the Appellant. The resultant final product i.e., brass sections/ profiles

"manufactured by the appellant were also ‘speciﬁéd goods’ under Notification

No.8/2003-CE. The said final product i.e., brass sections /profiles were returned
to the manufacturer who in turn used the same in or in relation to the
manufacture of the various brass preducts in respect of which the benefit of
total exemption upto Rs. 100 Lakhs were availed under Notification No.
8/2003-CE.

In view of above facts, the substantial conditions provided under Notification
No. 83/94-CE and 84/94-CE were complied with by both the parties prima facie
entitling them to avail the benefit of the said notifications.

As per the eiplanaﬁon to the Notification No. 83/94-CE, the term “job work”
has been defined for the purpose of the notification in a very wide sense. In the

.present matter, the emergence of ‘brass billets’ during the course of

manufacture of brass section/ profiles is a technological necessity and it cannot
be said that the job worker consciously and knowingly engaged himself into the
manufacture of intermediate goods namely brass billets, ‘non-specified goods”.

The wordings of the explanation to the effect “so as to complete a part of whole
of process resulting in the manufacture or finishing of an article or any

operation which is essential for the aforesaid process....." make it clear that the

““job work’ undertaken in terms of the notification covers within its scope any

essential process for the manufacture or finishing of an article on job work basis

“and it is material and irrelevant whether such process results into the emergence

of any non-specified or specified article, at the intermediate stage.

Neither in the notifications nor in the explanation thereto nor in the trade

* notices 1ssued by various Commissionerate, any reference is made to or

mpoﬂance is laid on the emergence of any mdependent excisable product

(whether or not specified) at the intermediate stage of the process of
manufacturc of the final article on job work basis and the 1eglslature is
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Appeal No: V2/206-209/RAJ/2010

presumed to have taken into consideration any such existence or emergence of

the intermediate product while granting the benefit of the notificatjon.

If the benefit of Notification No. 83/94-CE and 84!94-CE is denied on the
ground that at the intenﬁediate stage, a non-specified product emerges, the
consequence would be that the job worker being an independent manufacturer
would be required to pay duty on the billets consumed captively for
manufacture of brass sections/ profiles.

The job worker would also not be able to avail any cenvat credit on the brass
scrap (supplied him by the manufacturer without payment of duty) and/or on
the billets itself since the final product i.e., brass sections/ profiles are also
exempted from the duty. The only alternative before both the parties would be
to forgo the said notifications and obviously such inférprctation would be
contrafy to the setﬂed principles of law. It is settled law that an exemption
notification should not be interpreted in a mannér which renders it meaningless
or incapable of being acted upon; that the notification and the terms thereof
shall be interpreted in a manner which furthers the object behind the
notification; that exemption notification being beneficial piece of legislation
shall be iﬁterpreted as liberally as possible keeping in mind the object and spirit
behind such notification. | :

The reliance is placed upon following case laws: .

(a) CC Kolkata Vs. Rupa & Co.—2004 (170) ELT 129

(b} (SC.)

(c) GOI Vs. Indian Tobacco Association — 2005 (187) ELT 162 (8C.)

{d) Oblum Electrical Industries Pvt Ltd Vs.CC, Bombay— 1997 (94) ELT 449
(Tri, — Del.)

(e) K.R.Steel Union Ltd Vs. CC Kandla. ~2001 (129) ELT 273 (SC.)

(f) Precision Rubber Industries P Ltd Vs. CCE, Mumbai- v - 2005 (183)
ELT 218 (Tri. — Mumbai)

(g) K.Mohan & Co Vs. CC-1984 (15) ELT 430 (Tnbunal )

At per para-4 of letter F.No. B.32/1/94-TRU dated 18.04.1994, it has been
clarified that in case of failure of either job worker or supplier of the goods in
fulfilling the conditions of the above referred notifications, the liability to pay
duty, if any, will be on the supplier and not on job worker. The specified goods
(brass scrap/brass generated scrap received by _'them were used for
manufacturiﬂg of specified goods (brass section/ p-roﬁles) and were duly
returned to the supplier (SSI Unit) and therefore there cannot be any duty
liability fastened upon the Appellant in above transaction as clarified by Board,

In view of Board’s clarification , the impugned order demanding duty from the

appellant(_iob worker) for goods manufactured under Notification No. 83/94-CE
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on job work bast¥is against the #Wluctions of Board and therefore
unsustainable in law.

The impugned order demanding duty on intermediate goods emerging during
manufacturing of ‘specified goods’ exemption under Notification No. 8§3/94-CE
is unsustainable in law being against the past practices followed by the
‘extrusion units’ in Jamnagar and hence against the board’s _circﬁlar No.
312/28/97-CX dated 22.04.1997, wherein the board have instructed not to issue
SCNs involving extended period of limitations. |

The Appellant were used to file declaration under erstwhile rule 173B, wherein,
they have shown manufacturing of ‘billets ‘and had claimed exemption under
notification no. 67/95-CE dated 16.03.1995 which was never objected by the
department. Along with the declaration, the Appellant were used to file their
manufacturing process wherein the manufacturing of ‘billets’ were always
mentioned. The Appellant’s excise records were regularly audited by the audit
wing of the départment and therefore manufacturing of ‘billets’, its captive
consmﬁption and availment of exemption under Notification No.67/95-CE was
well within the knowledge of the department. The departmental officers
regularly visited factory premises of the Appellant for various purposes like
physical inspections, audits, budget day stock taking etc.

The emergence.of ‘brass billet’ at the intermediate stage was well known to the
department. As a matter of fact, a notice was issued and quashed on the

goods manufactured on: job-work basis, regularly filed declaration/undertakings
with the department.

Without prejudice to above, the impugned order is unsustainable in law since
the issue involves interpretation of law and therefore larger period of limitations
is not invocable. They rely upon following judgment in support of above
submission. '

(a) CCE Vs. Chemphar Drugs & Liniments — 1989 (40) ELT 276 (SC.)
(b) Padmini products Vs.CCE—1989 (43) ELT 195 (SC.)

{c) Ugam Chand Bhandari Vs.CCE — 2004 (167) ELT 491 (SC.)

(xvi)

(d) Primella sanitary Products Pvt Ltd Vs. CCE— 2005 (184) ELT 117 (SC)

Rule, 25,-.- Rule 26 and Section 11AC of the Act are independent provisions

* standing on different footings; one cannot be read with other and therefore the

impugned order, imposing composite penalty under _abové provisions, is

unsustainable in law. The reliance is placed upon following judgments.
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" Appeal No: V2/206-209/ RAJ/ 2010 -

(a) Singam Mark & C. Vs. CCE -2005 (189) ELT 111 (Tri.Chennai.)

(b) Rama News Prints & Papers Ltd Vs. CCE -2007 (209) ELT 57 (Tn.
Mumbai.) '

Since the impugned order does not specify the particular clause of Rule 25

allegedly contravened by them, the impugned order is unsustainable in law. The

reliance is placed upon following judicial pronouncements.

(a) Amit Foods Vs. CCE -2005 (190) ELT 433 (S8C.)

(b) Tata Motors Vs. CCE -2006 (199) ELT 837 (Tri. Kolkata.)

(¢) Madhur Hosiery India Vs. CCE-2006 (200) ELT 147 (Tri. Del.)

(d) Mohan Generators & Pumps Pvt Ltd Vs. CCE-2008(224) ELT 409 (Tri. Del.)

(xviii) The wordings used in Rule 26 are such that the same is invocable only in a case

(xix)

(xx)

where confiscation of excisable goods is ordered. There is no confiscation of
any goods and therefore the impugned order imposing penalty under Rule 26 is
unsustainable in law. The Appellant rely upon following judgments

(a) Cosmo Films Ltd Vs. CCE - 2006 (202) ELT 131 (Tri.Mumbai.)
(b) Vaishali Khanapurkar Vs. CCE-2008 (223) ELT 245 (Tri.Mumbai.)
(¢) Rinkoo Processors Pvt Ltd Vs. CCE-2007 (212) ELT 529 (Tri. Mumbai.}

Without prejudice to above, the Appellant submit that the wordings of Rule 26
are such that only a natural person can be penalized under the same and not aliy
artiﬁcial person, like the Appellant and therefore thé impugned order imposing
penalty on a company under rule 26 is unsustainable in law. The reliance is
placed upon following judgments (a) Commissioner Vs Woodmen Industries -
2004 (170) ELT A307 (SC.) (b) Woodinen Industries Vs. CCE-2004(164)ELT
339-(Tri.Kolkata)

Since present matter involves interpretation of law, imposition of penalty is
unsustainable in law. The Appellant rely upon following judgments (a) While
Silco Pvt Ltd Vs. CCE 2007(210)ELT84(Tri.Ahmd) (b) Vadilal Industries Ltd
Vs. CCE -2007(213)ELT 157(Tri.Ahmd.)

The Appellant refer to para 14 of the SCN wherein a reference has been made
of Hon.’ble Tribunal’s decision in the matter of M/s. Super Polyfabriks Ltd Vs.
CCE -1999(114)ELT1019(Tribunal). The Hon’ble Tribunal in above judgment
have observed that “where an asselssee has on a mistaken idea about the -
availability of the benefit of an exemption notification failed to make payment
of duty and had contested the duty demanded on a point of law, it will not
appropriate to impose penalty just because intention-to evade duty in fiscal
statutes was not necessary .to be proved. . “ The 'Appel_lant refer to above

. observations of the Hon’ble Tribunal and submit that the tribunal itself was of
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Appeal No: V2/206-209/RAN/ 2010

e

the view that the #for involved points#llew and therefore penalty cannot be
imposed. |

Appellant No. 2:-

®

(ii),

(iii)

(iv)

™)

(vi)

- The grounds raised by the Appellant in defense reply dated 01.09.2008

have not been considered by the adjudicating authority. The
non-consideration of submission has fendered_ the impugned order
unsustainable in law in as much as the same is against the principles of
natural justice. The reliance is placed upon following judgments. (a) Lucas
TVS Ltd Vs. CCE -2002(147)ELT618(Tri.Chennai) (b) Penguin Electronics
(P) Ltd Vs. CCE -2005(185)ELT 194(Tri.Mumbai)

In the SCN dated 13.08.2008, it was proposed to impose penalty on the
Appellant under Rule 25 of the Rules, however, impugned order imposes
penalty under rule 25 and 26 read with Section 11AC of the Act, which
beyond the scope of SCN. The reliance is placed upon following judgments.
(a) Ashwin Esterprise Vs. CCE -2005(179) ELT 380(Tri.Mumbai) (b) CCE
Vs. Nav Bharat Engg. 2004(163)ELT83(Tri.Del.)

Rule, 25, Rule 26 and Section 11AC of the Act are independent provisions
standing on different footings; one cannot be read with other and therefore

_the impugned order, imposing composite penalty under above provisions, is

unsustainable in law. The reliance is placed upon following judgments.

(a) Singam Mark & C. Vs. CCE -2005 (189) ELT 111 (Tri.Chennai.)
()  Rama News Prints & Papers Ltd Vs. CCE -2007 (209) ELT 57 (Tri.
Mumbai.)

The Rule 25 of CER, 2002 is applicable only to producer, manufacturer,

registered person of a warehouse or a registered dealer of the ‘offended
goods’ on which duty is to be recovered and not to the Appellant who
happe;15 to be a co-noticee and have never dealt with the ‘offended goods’
namely ‘billets’. The Appellant rely upen the following judicial

‘pronouncements in support of above submission (a) R.K. Induction

Industries P. Ltd Vs. CCE -1998(97)ELT 342(Tribunal).

Since the impugned order does not specify the particular clause of Rule 25
allegedly contravened by the Appellant the impugned order is
unsustainable, The Appellant rely upon following judgments: (a) Amit
Foods Vs. CCE-2005(190)ELT 433(SC) (b) Mohan Generators & Pumps
Pvt Ltd Vs. CCE -2008(224)ELT 409(Tri.Del) |

The Rule 26 of CER, 2002 is invocable only in a case where confiscation of

excisable goods is ordered. In the present matter there is no confiscation of
any goods and therefore the impugned order imposing penalty wr 26 is
unsust'_ainable. The Appellant rely wupon following judgments.
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(vi)

(viii)

(ix)

Appeal No: V2/206-209/RAN 2010

(a)Cosmo Films Lid Vs. CCE - 2006 (202) ELT 131 (Tri.Mumbai.)
(b) Vaishali Khanapurkar Vs. CCE-2008 (223) ELT 245 (Tri. Mumbi.)
Without prejudice to above, the Appellant submit that the wordings of Rule
26 are such that only a natural person can be penalized under the same and
not any artificial person like the Appellant and therefore the impugned
order, imposing penalty on a concerned under rule 26 is unsustainable . The
Appellant rely upon following judgment. Commissioner Vs. Woodmen
Industries -2004 (170) ELT A307(SC) , '
The Appellant refer to Board’s circular No. 312/28/97-Cs dated 22.04.1997

wherein, Board has clarified that proviso to Section 11A of the Act should

not be invoked in a situation where there has been a established practice
well within the knowledge of the department. The department was all along
knowing that in brass ektrusion units, emergence of ‘billets’ at intermediate
stage is inescapable since all the extrusion units of Jamnagar were excise
registrant and were regularly filing their ‘manuleacmring process’ with the
depanmenf. In such a sitvation, the SCN issued under proviso to Section
11A of the Act, which has culminated in the impugned order is bon_trary to
the above Board circular and therefore unsustainable. |
Without prejudice to above the Appellant submit that the statement of Shri
Prakash P. Tanna, proprietor of the Appellant was recorded on 09.05.2007,
wherein, he narrated all the facts to the department and therefore the SCN
dated 13.08.2008 issued after a gap of 15 months, was barred by limitation.

Appellant No. 3:-

@)

(i)

The grounds raised by the Appellant in defense reply dated 01.09.2008
have not been considered by the | ‘adjudicating authority. The
non-consideration of submission has réndered the impugned order
unsustainable in law in as much as the same is against the principles of
natural justice. The reliance is placed upon following judgments. (a) Lucas
TVS Ltd Vs. CCE -2002(147)ELT618(T: ri.Chennai) (b) Penguin Electronics
(P) Lid Vs. CCE -2005(185)ELT 194(T11'.Mﬁmbai) '

In the SCN dated 13.08.2008, it was proposed to impose penalty on the
Appellant under Rule 25 of the Rules , however, impugned ordef imposes
penalty under rule 25 and 26 read with Section 11AC of the Act, which
beyond the scope of SCN. The reliance is placed upon following j.udgments.
(a) Ashwin Enterprise Vs. CCE -2005(179) ELT 380(Tri.Mumbai) (b) CCE
Vs. Nav Bharat Engg. 2004(163)ELT83(Tri.Del.) -

Rule, 25, Rule 26 and Section 11AC of the Act are independent provisions
standing on different footings; one cannot be md ‘with other and therefore
the impugned order, imposing composite penalty'uﬁder_ above provisions, is

- unsustainable in law. The reliance is placed upon following judgments.
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(iv)

(vi)

(vii)

(viii)

Appeal No: V2/206-209/RAJ/ 2010

(a) Singam & C. Vs. CCE%S (189) ELT 111 (Tri.Chennai.)
b Rama News Prints & Papers Ltd Vs. CCE -2007 (209) ELT 57 (Tri.

Mumbai.)

The Rule 25 of CER, 2002 is a.ppllcable only to producer, manufacturer,
registered person of a warehouse or a registered dealer of the ‘offended
goods’ on which duty is to be recovered and not to the Appellant who
happens to be a co-noticee and have never dealt with the ‘offended goods’
namely ‘billets’. The Appellant rely upon the following judicial
pronouncements in support of above submission (a) R.K. Induction
Industries P. Ltd Vs. CCE -1998(97)ELT 342(Tribunal).

Since the impugned order does not specify the particular clause of Rule 25
allegedly contravened by the Appellant the impugned order is
unsustainable. The Appellant rely upon following judgments. (a) Amit
Foods Vs. CCE-2005(190)ELT 433(SC) (b) Mohan Generators & Pumps
Pvt Ltd Vs. CCE -2008(224)ELT 409(Tri.Del)

The Rule 26 of CER, 2002 is invocable only in a case where confiscation of
excisable goods is ordered. In the present matter there is no confiscation of
any goods and therefore the impugned order imposing penalty wr 26 is
unsustainable. The Appellant rely ubon following judgments.
(a)Cosmo Films Ltd Vs. CCE - 2006 (202) ELT 131 {(Tri.Mumbai.)
(b) Vaishali Khanapurkar Vs. CCE-2008 (223) ELT 245 (T ri.Mumbai.)

Without prejudice to above, the Appellant submit that the wordings of Rule

26 are such that only a natural person can be penalized under the same and
not any artificial person like the Appellant and therefore the impugned
order, imposing penalty on a concerned under rule 26 is unsustainable. The
Apf)ellant rely upon following judgment. Commissioner Vs. Woodmen
Industries -2004 (170) ELT A307(SC)

The Appellant refer to Board’s circular No. 312/28/97-Cs dated 22.04.1997

~ wherein, Board has clarified that proviso to Section 11A of the Act should

(ix)

not be invoked in a situation where there has been a established practice
well within the knowledge of the department. The depéftment was all along
knowing that in brass extrusion units, emergence of ‘billets’ at intermediate
stage is inescapable since all the extrusicn units of Jalﬁnagar were excise
registrant and were regularly filing their ‘manufacturing process’ with the
department. In such é situation, the SCN issued under proviso to Section
11A of the Act, which has culminated in the impﬁgned order is contrary to
the above, Board circular and therefore unsustmnable |

Without prejudice to above the Appellant submit that the statement of Shri
Sumil V. Joxsar, proprietor of the Appellant was recorded on 03.05.2007,
wherein, he harrated all the facts to the department and therefore the SCN

-d 13.08.2008 issued after a gap of 15 months, was barred by limitation.
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Appeliant No.4:-

@

(ii)

Gii)

()

v)

(vi)

In the SCN dated 13.08.2008, it was propésed to impose penalty. on the
Appellant under Rule 25 of the Rules , however, impugned order imposes
penalty under rule 25 and 26 read with Section 11AC of the Act, which
beyond the scope of SCN. !

Rule, 25, Rple 26 and Section 11AC of the Act are independent provisions

standing on different footings; one cannot be read with other and therefore

- the impugned order, iniposing composite penalty under above provisions, is

unsustainable in law. The reliance is placed upon following judgments.

(©) Singam Mark & C. Vs. CCE -2005 (189) ELT 111 (Tri.Chennai.)

(d) Rama News Prints & Papers Ltd Vs, CCE -2007 {209) ELT 57 (Tri.
Mumbai.) '

The impugned order imposing penalty on the Appellant under Rule 25 of
CER, 2002 read with Section 11AC of the Act is unsustainable in law in as
much as the said provisions can be invoked only against a manufacturer
from whom duty has been demanded. The Appellant beiﬁg a director of the
company and not manufacturer cannot be penalized under the above said
provisions and therefore impugned order is unsustaipable in law.

There is absolutely no material whatsoever in the SCN/ impugned order to
suggest that the Appellant lme\& or had reason to believe that the goods
cleared by the company were liable to confiscation.

Furthier the basis ingredient in order to invoke the provisions of Rule is
‘mens rea’ on the part of the person on whom the penalty is proposed to be
imposed. Neither investigation nor does SCN or the adjudicating authority
in the impugned orde:r has brought out any evidence on record so as to
suggest ‘mens rea’ against the role played by the appellant in his individual |
capacity and hence penalty under rule 26 is not imposable. The Appellant
rely upon the following judgments in support of :‘above submissions; (a)
SK. & Company (P) Ltd Vs. CCE-2008(203)ELT137(Tri.Del.) (b)
Kamdeep Marketing Pvt Ltd Vs. CCE-2004(165)ELT. 206(Tri.Del.) (c)
Cipla Coated Steel Ltd Vs. CCE, Aurangabad -1999 (113)ELT
490(Tribunal) _

The Rule 26 of CER, 2002 is invocable only in a case where confiscation of
excisable goods is ordered. In the present matter there is no confiscation of
any goods and therefore the impugred order imposing penalty wr 26 is
unsustainable. The Appellant rely upon" following judgments.
(a)Cosmo Films Ltd Vs. CCE - 2006 (202) ELT 131 (Tri.Mumbai.)
(b) Vaishali Khanapurkar Vs. CCE-2008 (223) ELT 245 (Tri.Mumbai.)(c)
Rinkoo Processors Pvt Ltd Vs. CCE -2007(212)ELT 529(Tri.Mumbai)

Page 12 of 24




Appeal No: ¥2/206-209/RAN N0

(v_fi) Since the impligiad order does not’ -'f;"';"' the particular clause of Rﬁle 25
allegedly contravened by the Appellant the impugned order is
unsustainable. The Appellant rely upon following judgment.
Amit Foods Vs. CCE-2005(190)ELT 433(SC)

(viii) The Appellant refer to Board’s circular No. 312/28/97-Cs dated 22.04.1997
wherein, Board has clarified that proviso to Section 11A of the Act should
not be invoked in a situation where there has been an established practice
well within the knowledge of the department. The department was all along
knowing that in brass extrusion units, emergence of ‘billets’ at intermediate
stage islinescapable since all the extrusion units of Jamnagar were excise
registrant and were regularly filing their ‘manufacturing process’ with the
department. In such a situation, the SCN issued under proviso to Section
11A of the Act, which has culminated in the impugned order is contrary to
the above, Board circular and therefore unsustainable. '

3.1  The Appellant No. 1 has also filed additional written submission dated 20.07.2010
wherein it was submjttcd that in an identical issue of a Jamnagar extrusion umt, wherein
du_ty. was demanded on ‘intermediate products’ namely brass billets/ rods emerged during
job-work under Notification No. 83/94-CE and 34/94-CE, the then Commissioner
(Appeals), Rajkot vide OLA No. 202 to 209/2010/Commr(A)Raj dated 29.04.2010 had set
' asxdetheOIOandallowedparty $ appeal on merits as well as on time bar.

4. - It was observed that as department had filed appeals before the Hon’ble Tribunal,
Abmedabad against the above OIA Nos. 202 to 209/2010/Commr(A)Raj dated
29.04.2010, in identical matter, all the above four appeals were transferred to Call Book in
terms of Board’s Circular No. 719/35/2003-CX dated 28.05. 200.3 Subsequently, the
Hon’ble Tnbunal Ahmedabad vide Order dated 16.11.2021 have dismissed the above
departmental appeals as withdrawn on monetary limit. Accordingly, these four appeals
have been retrieved from call book and taken up for adjudication.

5.  Personal Hearing in the matter was scheduled on 20.05.2022. Shri Dinesh Kumar
. Jain, Chartered Accountant, appeared on behalf of Appellant Nos. 1, 2, 3 & 4. He
reiterated the submissions made in appeal memorandum as well as in additional written
submission dated 20.07.2010. He further stated that the demand is barred by limitation
also, as thelr unit was audited by the department up to September-2006, they had filed
statutory declaration under -Ruie 173B and demand for earlier period was dropped by the

then Commissioner.

6. 1 bave carefully gone through the facts of the case, the impugned order, the appeal
memoranda and written as well as oral submissions made by the Appellants. It is observed
Appellants have- filed  appeals along with stay .applicatiqns requesting
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unconditional waiver of pre-deposits. I find that the issue involved in the case pertains to
interpretation of notifications and that a considerable time has also elapsed since passing of
the impugned order, I consider it appropriate that the appeals thémselves are decided on
merits. I, therefore, waive the requirement of pre-deposits under Section 35F of the Central
Excise Act, 1944, as existed during the material time, and take iip the appeals for decision
on merit. It is observed that the issue to be decided in the case is as to whether the
impugned order, in the facts of this case, confirming demand on Appellant No. 1 and
imposing penalty on Appellant Nos. 1 to 4 is correct, legal and proper or not. The demand
pertains to the period May, 2004 to October, 2005.

7. On perusal of records, I find that the Appellant No. 1 was engaged in manufacture
of excisable goods falling under Chapter 74 of the First Schedule to the éentral Excise
Tariff Act, 1985 (‘CETA’). Based on the intelligence that the Appellant No. 1 was wrongly
availing benefit of Notification No. 83/94-CE as amended, investigation was carried out
and it was noticed that Appellant No. 1 was receiving brass scrap from Appellant Nos. 2 &
3, both SSI units availing benefit of Exemption Notification No. 8/2003-CE as aménded,
for converting the same into Brass Sections/ Profile on job work basis. The Appellant No.
! was clearing the Brass Sections/ Profile without payment of central excise duty to
Appellant No, 2 &3 by claiming benefit of Notification No. 83/94-CE as amended. It was
observed by the officers that during the above job work process, brass billets of 50-125
Kgs, falling under CETSH No. 7403, were also manufactured at the intermediate stage.
Since the above brass billets weighing 50-125 kgs, (i.c. more .than 5,.kgs), were not
“specified goods” under SSI Exemption Notification No. 8/2003-CE“as ‘amended, it
appeared that the Appellant No.1 was required to pay central excise duty thereon as the
benefit of Notification No. 83/94-CE was not available .for manufacture ;)f such non-
specified goods. On the basis of above observations, impugned SCN dated 13.08.2008 was

issued to the Appellant No.1 for demanding Central Excise duty amount of Rs. 4,21,174!-.

along with interest and for imposition of penalty. The SCN also proposed imposition of
penalty ﬁpon Appellant Nos. 2, 3 & 4. The SCN was adjudicated vide the impugned order
wherein, the adjudicating authority after considering the sulsmission made by the
Appellants, has confirmed the proposals made in the SCN. |

8.1.  Ifind that the Appeliants have contested the impugned order on merits and on the
grounds of limitation also While contesting the issue on merits, besides other grounds, the
Appellant No.1 ‘has relied upon ‘the OIA No. 202 to 209/2010/Commr (A)/Raj dated
29.04.2010 passed by the then Commissioner{(A) in an identical issue in the case of M/s.
Mayank Metallurgical P\ft Ltd & Ors. The department had challenged the above said OIA
before the Hon’ble Tribunal. The Hon’ble Tribunal vide order dated 16.11.2021 have

dismissed the appeals as withdrawn on monetary grounds.
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I find that the theannissioner(Aj vidgiabove OIA dated 29.04.2010, had

decided the matter in favouf of the parties concerned on the basis of merits and limitation
also. The relevant observations of the Commissioner (Appeal) are extracted below:-

“6.2 In the present case, the demand of duty has been confirmed by the Lower
Authority on impugned goods (i.e., the goods emerged at the intermediate stage at
job worker’s premises viz. (i} Brass Billets weighing more than 5 kgs falling under
CETSH No. 7403.2100 and (i) Brass Rods falling under CETSH No. 7407.2120),
even though the same were not cleared for home consumption. The said impugned
goods were further utilized by the raw material suppliers for further manufacture
of their finished goods. In this case, there is no clearance of the said impugned
goods for home consumption. But the said impugned goods were further utilized at
the raw material supplier's end at their respective factory in the manufacture of the
finished goods and as per the declaration filed with the Department the same are
covered under the specified goods in the Annexure to the Notification No. 8/2003-
CE dated 01.032003 as amended. Thus, the 'demand confirmed by the Lower
Authority on such impugned intermediate goods, without examining the provisions
of the Notification No. 83/94-CE and Notification No. 84/94-CE both dated
11.04.1994 is liable to be set aside more when such goods were never cleared for
home consumption. In support of my findings, the reliance is placed on the ratio of
the case law decided by Hon'ble Tribunal in the case of M/s. Modern Extrusion v/s

' CCE, Belgaum reported at 2007(211)ELT 120(Tri.Bang.).

7. It is further noticed that the lower authority has confirmed the duty
demanded under the proviso to Section 11-A of the Act. Therefore, it is also to be
decided as to whether the extended period invoked by the lower authority is
justified or otherwise. On perusal of the case records vis a vis the oral as well as
the written submission, I find that the appellant No.I was registered with the
Central Excise Department from the year 1994-95. It is evident from the impugned

" order that the appellants were filing with the Department the required intimation,

8.3.

under taking, challans... eic as per the procedure set by the CBEC vide letter No.
B.32/1/94-TRU dated 18.04.1994. It is also noticed from the copy of the
Declaration submitted by the appellant No.l that they were classifying their
products under erstwhile Rule 173-B of the Central Excise rules, 1944 and were
declaring the manufacturing process of their finished products. It is also noticed
from the impugned order that the appellants have filed the periodicals/ returns,
declaration and intimations prescribed alongwith the required chalans and their
records have also been regularly audited by the Departmental Audit Teams. To
invoke the extended period and demand the duty for that period, a positive mis-
declaration by the appellant is needed as per Circular No. 31 2/28/97-CX dated
22:04.1997 issued by the Board. But I do not find any such positive misdeclaration
which justify invoking of extended period. Further, from the finding of the Lower

" Authority I do not find any ground that there was malafide intention of the

appellant no.1 to evade the payment of duty. Thus, there is no evidence of any
suppression of facts or mis-declaration on the. part of the appellant no.1 and 2 with
intent to evade the payment of duty. Therefore, I agree with the plea ‘of the
appellant that in the facts and circumstances of the case, there no Justification for
invoking the extended period of limitation for demanding duty and for imposing

penalty. “ . :

I find that the then Comnissioner (Appeals), while passing the above OTA had

relied upon the judgment of Hon’ble Tribunal in- the case of M/s. Modern Extrusion v/s
CCE, Belgaum 2007(211)ELT 120(Tri. Bang.). However, I find that Hon’ble Tribunal,
Ahmedabad in another identical matter in the case of M/s,.Senor Metal P. Ltd Vs. CCE,

2014 (308) E.L.T. 491 (Tri. - Ahmd.)) have decided the issue in favour of the
B e relevant bortion of the findings of the Hon’ble Tribunal are reproduced

Page 15 of 24




T e : Appeal No: V2/206-209/RAL/ 2010

below:-

5. Heard both sides and perused the case records. The first issue which is : v
required to be deliberated upon whether appellant is required to discharge duty
liability on certain intermediate goods which come into existence in their factory
premises which are not “specified goods” under Notification No. 8/2003-C.E.,
dated 1-3-2003 as amended by Notification No. 8/2006-C.E., dated 1-3-2006. It is
observed from Sr. No. (xxiv) of annexure to Notification No. 8/2003-C.E., dated 1-
3-2003 and Sr. No. (xxxii) to (xxiv) of annexure to Notification No. 8/2006-C.E.,
dated 1-3-2006 that certain categories of copper articles are not eligible to small
scale exemption. The opening paragraph of the Notification Nos. 83/1994-C.E. and
84/1994-C.E. both dated 11-4-1994 grants exemption to the job worker. with
respect 1o specified goods of small scale exemption notification, sent back to the
raw material suppliers who are availing SSI exemption. Certain procedures have
been prescribed by which the raw material suppliers have to give an undertaking
that the specified goods will be returned back to their premises and such specified
goods received from the job worker will be used in the factory of such suppliers in
or in relation to the manufacture of specified goods which are exempted under
small scale exemption notification. The argument taken by the appellant that for
any duty liability on the intermediate goods that come into the existence in
appellant’s factory, lies with the raw material supplier is not correct because as per
the wording of the undertakings only duty liability with respect to the finished
specified goods is required to be discharged by the raw material suppliers. The
duty liability on the manufactured goods, which come into existence and are
captively consumed for which exemption is not available under SSI exemption
Notification No. 1/93-C.E., is required to discharged by the appellant/job worker.
This view has already been upheld by the CESTAT - Delhi in the case of Super
Polyfabriks Ltd. v. CCE, Chandigarh (supra). Paragraph Nos. 2, 3 and 8 of the
Judgment are relevant and are reproduced below :

“2. Brief facts are : 'M/s. Super Poly Fabrics Ltd as well as M/s. Fine
Fabricators are manufacturers of HDPL bags and sacks falling under Chapter
Heading 39 of the Central Excise Tariff Act, 1985. They paid Central Excise duty at-
the time of clearance of bags and sacks. They also availed the benefit of SSI
exemption Notification No. 1/93.

3. According to the Appellants, M/s. Fine Fabncarors (FF for shorr) send
HDPE granules to M/s. Super Poly Fabrics Lid (SPF for short) for- the
manufacture of fabrics on job work basis in terms of Notification No. 83/94 and
84/94-C.E. as per declaration filed by them. SPF in turn convert the granules into
Jabrics and send them back to FF who thereafier manufacture sacks out of the said
Jabrics. According to the appellants, during the manufacture of sacks, strips
emerged at the intermediate stage as an inevitable consequence.

4. '

3.

6.

8. We have considered the submissions. We are unable to accept the
contention of the appellanis. The Tribunal’s majority decision in Dukart and
Company case (supra) would not apply to the facts of the case before us. That
decision primarily dealt with the aspect of computation of aggregate value of
certain specified goods captively consumed used for further manufacture of
specified goods within the factory of production of inputs. The question of
clearances of goods by job worker did not arise in that case. In the facts and
circumstances of the instant case, the question relates to the availability of slab
exemption to job workers where- certain intermediate goods are mamufactured
during the process of job work Further, it is also not permissible to extend the
ratio of a decision interpreting one notification to another notification, since the

“objects of the two notifications would differ widely. We do not also find any
infirmity in the line of reasoning followed in the impugned order relating to the
limited scope of the definition of job work’ under Notu‘icanon Nos. 83/94 and
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on M/s. Super Poly Fabrics.”
_6. A .s'tm:lar view has also been taken with respect to brass bars, which
come ipto existence in the factory premises of the job worker, by CESTAT -
Mumbai in the case of Astron Engineers () Pvt. Ltd. v. CCE, Pune-1II (supra). In
view of the above observations and the case laws relied upon by the revenue duty
liability with respect to intermediate goods which come into existence, which are
not specified in annexure to the small scale exemption notification, as amended, lies
“with the appellant and is required to be confirmed on merits. '

The ratio of the above judgment .clearly implies that the duty Lability on goods
manufactured at the intermediate stage, which were not specified goods ﬁnder' SSI
| exemption, was reqmred to be discharged by the job worker conceméd, even thdug]i thesc
goods were consumed captively for further manufacture of specified goods. I find that the
ratio of above judgment is squarely applicable in the facts and circumstances of the present
case. Undisputedly, in the present case, during the course of conversion of brass scrap into
brass section/profile by the Appellant on job work basis, brass billets weighing 50-125
Kgs, (i.e., more than 5 kgs), came into existence at intermediate stage, which were not
“spaciﬁed_ﬁoods” under SSI Exemption Notification No. 8/2003-CE. Hence, following the
above binding decision of the jurisdictional Hon’ble Tribunal, Ahmedabad, I find that the
Appellant is required to pay central excise duty on such brass billets weighing 50-125 Kgs,
(i.€., more than 5 kgs) falling under CETSH No. 7403. Further, as already observed by the
adjudicating authority at Para-58 of the impugned order, it is not the case of the Appellant
that' the said goods manufactured at intermediate stage were exempt under any other
notification governing exemption to captively consumed goods such as Notification No.
83/92-CE dated 16.09.1992, No. 67/95-CE dated 16.03.1995, No. 10/96-CE dated
23.07.19_96 and No. 23/2005-CE dated 13.05.2005. Under the circumstances, I find that the-
demand of central -excise duty confirmed .against the Appellant No.1 vide the impugned
order is sustainable on merits.

84. The Appellant has also contested the issue on the grounds of limitation. The
Apjellant’s contention is that in View of Board’s Circular No. 312/28/97-CX dated
22.04.1997, wherein Board has clarified that where there has been an established practice
well within the knowledge of the department, indiscriminate issue of SCN invoking
extended period of limitation should be avoided and hence, the SCN invoking extended
period should not be issued to them. The Appellant has further contended that they were
filing declaration under erstwhile Rule 173B, showing manufacturing of ‘billets ‘and
exemption under Noﬁﬁcﬁﬁon No. 67/95-CE dated 16.03.1995 which was never objected
by the department. The Appellant’s another argument is that its’ records were regularly
audited by the audit wing of the department and, therefore, manufacturing of ‘billets’, its
capuve consumption and availment of exemption under Notification No.67/95-CE was
well within the knowledge of the department. It is also the argument of the Appellant that
zntal officers regularly visited factory premises of the Appellant for various
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purposes like physical inspections, audits, budget day stock taking etc. The Appellant has

also relied upon various case laws in support of its contention.

8.5. I find that the 1ssue mvolved ixi the OIA dated 29.04.2010 referred above in the

case of other Appellants was identical. Hence, there appears to be some justification in the

Appellant’s contention that there was a practice of Igetting goods manufactured on job

work basis by the SSI units and the same was in the knowledge of.the department. Thus, in
view of the Instructions issued vide Board’s Circular No. 312/28/97-CX dated 22.04.1997,
the department should not have invoked extended period while issuing the SCN to the
Appellant. Further, the then Commissioner(A) vide above said OIA, on the basis of
identical facts and circumstances, had come to the conclusion thaf there was no
justification in invoking extended period for demanding duty from the Appellants
concerned, It is also gbserved that Board in the above circular have instructed to follow the
Hon’ble Supreme Court’s judgments in the case of M/s. Padmini Products and Chemphar
Prugs and not to invoke longer period of limitation without proper justification. I find that
Appellants also have relied upon these judgments in support of their contentions. I have
gone through the judgments and find that the Hon'ble Supreme Court at Para-8 of their
judgment in the case of CCE Vs. Chemphar Drugs & Liniments — 1989 (40) ELT 276
(SC.) have observed as under:- |

8. Aggrieved thereby, the revenue has come up in appeal to this Court. In our
opinion, the order of the Tribunal must be sustained. In order to make the demand
Jor duty sustainable beyond n period of six months and up to a period of 5 years
in view of the proviso to sub-section 114 of the Act, it has to be established that
the duty of excise has not been levied or paid or short-levied or short-paid, or
erroneously “refunded by reasons of either fraud or collusion or wilful
misstatement or suppression of facts or contravention of any provision of the Act
or Rules made thereunder, with intent to evade payment of duty. Something
positive other than mere inaction or failure on the part of the manufacturer or
producer or conscious or deliberate withholding of information when the
manufacturer knew otherwise, is required before it is saddled with any liability,
before the period of six months. Whether in a particular set of facts and
circumstances there was any jfraud or collusion or wilful missiatement or
suppression or contravention of any provision of any Act, is a question of fact
depending upon the facts and circumstances of a particular case. The Tribunal
came 1o the conclusion that the facts referred to hereinbefore do not warrant any
inference of fraud. The assessee declared the goods on the basis of their belief of
the interpretation of the provisions of the law that the exempied goods were not
required to be included and these did not include the value of the exempted goods
_which they manufactured at the relevant time. The Tribunal found that the
explanation was plausible, and also noted that the Department had full knowledge
of the facts about manmufacture of all the goods manufactured by the respondent
when the declaration was filed by the respondent. The respondent did not include
the value of the product other than those falling under Tariff Item I4E
manufactured by the respondent and this was in the knowledge, according to the
Tribunal, of the authorities. These findings of the Tribunal have not been
challenged before us or before the Tribunal itself as being based on no evidence.

(Emphasis supplied) _
As observed by the Hon’ble Supreme Court in judgment supra, in order to invoke
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extended period of h:mtatloﬁ)ﬁllething posiﬁ#éﬂonsh'aﬁng conscious or deliberate
withholding of information on the part of the person concerned is required to be brought on
records. Similar views have been expressed by the Hon’ble Supreme Court in the case of
- Padmini Products Vs. CCE~ 1989 (43) ELT 195 (SC.) also. I find that in the instant case
the department has failed to bring on record any evidence showing conscious or deliberate
attexhpt_ on the part of the Appellant to suppress material facts from the department with an
intent to evade payment of duty. .

86 It is also on record that the Apmﬂ@t had filed a Declaration under erstwhile Rule
173-B of CER, 1944, wherein they had declared all the products manufactured by them
including the products captively consumed i.e., Billets. The Appellant had also submitted
manufacturing process along with the declaration, wherein the manufacture and captive
consumption of ‘billets’ have been mentioned. It is not the.case of the department that
process of manufac'ture of Brass section/ profiles on job work basis differs from the
‘process submitted along with the declaration and hcncé, it cannot be alleged that the
Appellant’ had deliberately suppressed the manufacture of impugnéd goods at the
intermediate stage.

87 1 have also gone through a copy of OIO No. 29}’Commrl2003 dated 08.10.2003
passed by the then Commissioner, Central Excise, Rajkot in Appellant’s own case. I find
" that the Commissioner, while disbussing the cxcmptibn under Notification No. 175/88-CE
dated 13.05.1988 available to wrought rods and rods of brass manufactured by the
* Appellant, has also mentioned the manufacture of “billets” at mtermedlate stage.
Accordmgly, the Appellant is right iri contending that the emergence of ‘brass billet’ at the
.infeﬂediate stage was well known to the department. | '

88 I also find that ratio of Hon’ble Supreme Court’s judgmcnt: in the case of Ugam
~ Chand Bhandari Vs.CCE — 2004 (167) ELT 491 (SC.) and Primella Sanitary Products Pvt
Ltd Vs. CCE- 2005 (184) ELT 117 (8C) is also squarely applicable in the facts and

clmumstances of the present case.

'89. In view of the above, I find that the extended period of limitation under the proviso
- to Sectlon 11A of the Act was not invokable for demandmg central excise duty from the
~ Appellant No. 1. Accordmgly, in my considered views, the demand of central excise duty
to the tune of Rs. 4,21,174/- from the Appellant No. 1 is not legally susta.mable on the
grounds of limitation.

9. - Ifurther find that the adjudicating authority has imposed equivalent penalty of Rs.
4,21,174/—‘- under the provisions of Rule 25 and 26 of Central Excise Rules, 2002 read with
Section 1 1AC of the' Act on Appellant No. 1.
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9.1  The Appellant has contended that Rule 25, Rule 26, and Section 11AC of the Act
are independent provisions standing on different footings and that one cannot be read with
other and, therefore, the impugned order, imposing composite penalty under above
provisions, is unsustainable in law. The Appellant have also argued that since present
matter involves interpretation of iaw, imposition of penalty is unsustainable in law. They

have also relied upon several case laws in support of their contentions.

92 In this regard, I find that though in the operative portion of .t.he impugned order, the
adjudicating authority has mentioned penalty under Rule 25, Rule 26 read with Section
11AC of the Act, but in finding pon{on of the impugned order _(Para-Bl), the adjudicating
authority has mentioned that the Appeliant is liable for penalty under Section 11AC of the
Act read with Rule 25 of CER, 2002. The adjudicating authority at Para-81 of the
impugned has used following words : ' '

“ In view of aforesaid, the noticee not only suppressed the material fact but also
the same has been done with an intention to evade duty in a planned way.
Therefore, the noticee are liable for penalty under Section 114C of the said Act
read with Rule 25 of Central Excise Rules, 2002. “

It is clear from the above that the adjudicating authority has imposed penalty under Section
11AC of the Act only. However, since the demand of central excise duty itself is
unsustaihabl_c on the grounds of limitation, I find that there is no grounds remaining for
impdsing penalty under Section 11AC of the Act and hence, the §_ame is reqhired to be set

aside..

10. 1 further find that the adjudicating authority, vide impugned order, has also
imposed a penalty of Rs. 1,00,000/- each on the Appellant Nos. 2'& 3 under Rules 25 and
26 of CER, 2002 read with Section 11AC of the Act. |

10.1. Both the Appellants have contested the imposition of penalties mainly on the
ground that in the SCN, it was proposed to impose penalty on the Appellants under Rule
25 of the CER, 2002, however, impugned order imposes penalty under Rule 25 and 26
read with Section 11AC of the Act, which is beyond the scope of SCN. They have taken
similar pleas as taken by Appellant No. 1 to contend that the impugned order, imposing
comf)osite penalty under above provisions, is unsustainable in law. They further argued
that Rule 25 of CER, 2002 is applicable only to producer, manufacturer, registered person
of a warehouse or a registered dealer of the ‘offended goods’ on which duty is to be
recovered and not to the Appellants who happen to be a co-noticee and have never dealt
with the ‘offended goods’ namely ‘billets’. They have also relied upon several judgments

in support of their contentions.

10.2. In this regard, I find that though in the operative portion of the impugned order, the
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adjudicating authority has m#¥tioned penalty undéi¥iRule 25, Rule 26 of CER, 2002 read
with Section 11AC of the Act, but in finding portion of the order (Para-83), he has
mentioned that the Appellant were liable for penalty under Rule 25 of CER, 2002. The

_ rele_vant Rule 25 of the CER, 2002 is reproduced below:

RULE 25. Confiscation and penalty. — (1) Subject to the provisions of section
HLAC of the Act, if any producer, manufacturer, registered person of a warehouse
or an importer who issues an invoice on which CENVAT credit can be raken ora
registered dealer, -

(a)  removes any excisable goods in contravention of any of the
prowslans of these rules or the notifications issued under these rules; or

(b}  does not account for any excisable goods produced or manufactured

or stored by him, or

(c) engages in the manufacture, production or storage of any excisable

goods without having applied for the registration certificate reqmred under

section 6 of the Act; or

(d) - contravenes any-of the provisions of these rules or the notifications
issued under these rules with intent to evade payment of duty,

then, all such goods shall be liable to confiscation and the producer or
manufacturer or registered person of the warehouse or an importer who
.issues -an invoice on which CENVAT credit can be taken or a registered
“dealer, as the case may be, shall be liable to a penalty not exceeding the duty
on the excisable goods in respect of which any contravention of the nature
referred to in clause (a) or clause (b) or clause (c) or clause (d) has been
committed, or five thousand rupees, whichever is greater.

(2) An order under sub-rule (1) shall be issued by the Central Excise
Officer, following the principles of natural Justice.

The above legal provisions make it clear that the penalty under above Rule can be imposed
only in the cases where offence/offences under any of the i.e., in clause (a) to (d) of the
Rule is committed by any producer, manufacturer, registered person of a warehouse or an
importer or a reg13tcrcd dealer. The adjudicating authority while imposing penalty upon the
Appellants, at Para 83 of the mpugned order has observed as under:-

The Noticee no. 03 & 04 were taking benefit of Notification no. 8/2003 and then
.managed to send the excisable goods to the noticee and who evaded the duty on the
intermediate goods for which the said noticee no. 03 & 04 were not eligible for 55!
exemption as the subject goods were not the specified goods in the annexure of
Notification No. 8/2003. All these units happened to be proprietary firms who
actively participated in the whole planned operation of evasion. Therefore, they are
kiable for penalty under rule 25 of Central Excise Rule, 2002.

It is observed that the adjudicating authority has not brought out clearly as to which of the
offence/offences as mentioned in the clauses (a) to (d) of the Rule 25 of the CER, 2002 had
been committed by the Appellants. The Appellant Nos. 2 & 3 had supplied raw materials
i. e' Brass Scrap to the Appellant No. 1 for conversion of the same into the Brass
proﬁle/sectmn They had filed relevant declaration as prowded under Notification No.
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83/94 and No. 84/94 both dated 11.04.1994, as amended. It ‘is not the case of the
department that Brass section/profile manufactured on job work basis were not used by the
Appellant No. 2 & 3 for intended purposes as provided under Notification No. 83/94 and
No. 84/94 ibid. Further, the impugned goods i.e., Billets (weighing more than 5 kgs) were
manufactured by the Appellant No.1 at intermediate stage and captively consumed for
further manufacture of Brass section/profile for the Appellant No. 2 & 3 on job work basis.
Thus, the Appellant 2 & 3 had not dealt with the impugned goods in’ any manner.
Accordingly, 1 find that there is no justification in imposing penalty under Rule 25 upon
the Appellant Nos. 2 & 3 and hence, the same is liable to be set aside aﬁd ai:i:e’als filed by
them are allowed accordingly.

11.  The adjudicating authority vide impugned order has ifnposed penalty of Rs.
1,00,000/- on Appellant No. 4 under Rules 25 and 26 of CER, 2002 read with Section
11AC of the Act. The Appellant No. 4, who is a Director of the Appellant No. 1, has
contested the imposition of penalty mainly on the ground that in the SCN dated
13.08.2008, it was proposed to impose penalty on the Appellant under Rule 26 of the
Rules, however, impugned order imposes penalty under Rule 25 and Rule 26 read with
Section 11AC of the Act, which is beyond the scope of SCN. He has taken pleas similar to
other appellants to contend that imposing composite penalty under above provisions is
unsustainable in law. It was further argued that there was no material whagsoever in the
SCN/ impugned order to suggest that the Appellant knew or had reason to believe that the
goods cleared by the company were liable to confiscation. Neither investigation nor does
SCN or the adjudicating authority in the impugned order has brought out any evidence 'én
record so as to suggest ‘mens rea’ against the role played by the af)pellant in his individual
capacity and hence penalty under rule 26 is not imposable. The Rule 26 of CER, 2002 is
invocable only in a case where confiscation of excisable goodS_ is ordered. In the present
matter, there is no confiscation of any goods and therefore the impugned order imposing
penalty wr 26 is unsustainable. He has relied upon several judgments in support of his

contentions.

11.1. The relevant Para 82 of thé impugned ordér imposing penalty upon Appellant No. 4
is reproduced below:
“Further, Shri Milan Chandulal Dodhia who was aware of the whole operation not
only played the instrumental role in whole operation but also staged the same in

the above said manner. Therefore, he is liable for penalty under Rule 26."

It is apparent that the adjudicating authority had imposed penalty under Rule 26 of the
CER, 2002 upon Appellant No. 4. In this regard, the ratio of Hon’ble High Court’s
judgment in the case of CCE, SURAT-I Vs. P.S. SINGHVI - 2011 (271) E.L.T. 16 (Guj.)
is relevant. - : : :
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11.2. Rtis pertinent; to refer ref&vant provisions of R#+26, which are reproduced below:-

RULE 26. Penalty for certain offences. — (1) Any person who acquires
possession of, or is in any way concerned in transporting, removing, depositing,
keeping, concealing, selling or purchasing, or in any other manner deals with, any
excisable goods which he knows or has reason to believe are liable to confiscation
under the Act or these rules, shall be liable to a penalty not exceeding the duty on
such goods or [two thousand rupees}], whichever is gteater

Prowded that whem any proceeding for the person liable to pay duty have been
concluded under clause (a) or clause (d) of sub-section (1) of section 11AC of the

Act in respect of duty, interest and penalty, all proceedings in respect of penalty
~ against other persons, if any, in the said proceedings shall also be deemed to be
concluded.

It is observed that since the demand of central excise duty from the Appellant No. 1
itself was not sustainable on the grounds of limitation as the department could not prove
any malafide intention or suppression of facts on the part of the Appellant No. 1, the
Appellant No-. 4, as Directbr of the Appellant No. 1, also cannot be penalized under Rule
26 of CER, 2002. Accordingly, the penalty of Rs. 1,00,000/- imposed upon the Appellant
No. 4 is also required to be set aside

12, \. In view of abb\?e, I set aside the impugned order and allow the appeals filed by the

Appellant Nos. 1 to 4.

13, ot 2R aof # T SRR SRR o & R e
13. | The appeals filed by the Appellants are disposed off as above.
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